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Mail Stop AMENDMENT 
Commissioner for Patents 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
Sir: 

THIRD REQUEST FOR INTERFERENCE UNDER 37 C.F.R. S 41.202(a) 

Applicant hereby requests an interference with U.S. Patent No. 6,648,916 to 
McKay (hereinafter, "McKay") pursuant to 37 C.F.R. § 41 .202(a). A proposed count is 
attached hereto. 

Claims 5 and 7 of McKay correspond to claims 1 and 2, respectively, of the 
proposed count. Claims 193 and 194 of the present application also correspond to 
claims 1 and 2 of the proposed count. 

Claims 193 and 194 of the present application are a copy of claims 5 and 7, 
respectively, of McKay. A claim chart in accordance with 37 C.F.R. § 41.202(a)(3) 
comparing the claims of each party corresponding to the proposed count is attached 
hereto. The claims interfere within the meaning of 37 C.F.R. § 41 .203(a) because the 
subject matter of claims 193 and 194 of the present application would, if prior art, 
anticipate or render obvious the subject matter of claims 5 and 7, respectively, of 
McKay, and vice-versa. 

Applicant will prevail on priority because the present application has a filing date 
more than two and one-half years prior to the earliest effective filing date of McKay. 
The earliest effective filing date of McKay is December 10, 1997. Accordingly, the 
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priority of the present application is prima facie earlier than the priority of McKay. 

A claim chart in accordance with 37 C.F.R. §§ 41 .202(a)(5) and (6) showing the 
written description in the specification for each claim added to provoke an interference, 
and showing where the disclosure of the present application provides a constructive 
reduction to practice within the scope of the interfering subject matter is attached 
hereto. The requirements of both 37 C.F.R. §§ 41 .202(a)(5) and (6) are met in a single 
chart because the specification and drawings providing the basis for each of §§ 
41.202(a)(5) and (6) are the same. 

The Examiner is requested to declare an interference between the present 
application and U.S. Patent No. 6,648,916. 

To the extent any extension of time under 37 C.F.R. § 1 .136 is required to obtain 
entry of this Request, such extension is hereby respectfully requested. If there are any 
fees due under 37 C.F.R. §§ 1.16 or 1.17 which are not enclosed herewith, including 
any fees required for an extension of time under 37 C.F.R. § 1.136, please charge such 
fees to our Deposit Account No. 50-1066. 



Respectfully submitted, 



MARTIN & FERRARO, LLP 



Date: November 15. 2004 




1557 Lake O'Pines Street, NE 
Hartville, Ohio 44632 
Telephone: 330-877-0700 
Facsimile: 330-877-2030 



PROPOSED COUNT UNDER 37 C.F.R. S 41.202(a)(2) 



An implant for promoting fusion bone growth in an intervertebral disc space 
between adjacent vertebrae, comprising: 

a load bearing member including opposite end pieces and an elongated 
central element extending between said end pieces; 

said opposite end pieces sized to maintain the space between the 
adjacent vertebrae and having two opposite surfaces configured to contact and 
support the adjacent vertebrae; 

said central element being sized relative to said opposite end pieces to 
define a pocket between said central element and the adjacent vertebrae when 
the adjacent vertebrae are supported by said opposite end pieces; 

an osteogenic material having a consistency so as to be retainable about 
said central element, said osteogenic material retained about said central 
element and within said pocket, said osteogenic material positioned to intimately 
contact the adjacent vertebrae when the vertebrae are supported by said 
opposite end pieces; and 

wherein said two opposite surfaces of at least one of said opposite end 
pieces includes threads. 

An implant for promoting fusion bone growth in an intervertebral disc space 
between adjacent vertebrae, comprising: 

a load bearing member including opposite end pieces and an elongated 
central element extending between said end pieces; 

said opposite end pieces sized to maintain the space between the 
adjacent vertebrae and having two opposite surfaces configured to contact and 
support the adjacent vertebrae; 

said central element being sized relative to said opposite end pieces to 
define a pocket between said central element and the adjacent vertebrae when 
the adjacent vertebrae are supported by said opposite end pieces; 

an osteogenic material having a consistency so as to be retainable about 
said central element, said osteogenic material retained about said central 
element and within said pocket, said osteogenic material positioned to intimately 



contact the adjacent vertebrae when the vertebrae are supported by said 
opposite end pieces; and 

wherein said two opposite surfaces of each of said opposite end pieces 
tapered to conform to an anatomic angle between the adjacent vertebrae. 



CLAIM CHART UNDER 37 C.F.R. § 41.202(a)(3) 



Claim 
Count 
Number 



Claims of Application 
No. 08/480,908 



Claims of U.S. Patent No. 
6,648,916 



1 



193. An implant for promoting fusion 
bone growth in an intervertebral disc 
space between adjacent vertebrae, 
comprising: 

a load bearing member including 
opposite end pieces and an 
elongated central element extending 
between said end pieces; 

said opposite end pieces sized to 
maintain the space between the 
adjacent vertebrae and having two 
opposite surfaces configured to 
contact and support the adjacent 
vertebrae; 

said central element being sized 
relative to said opposite end pieces 
to define a pocket between said 
central element and the adjacent 
vertebrae when the adjacent 
vertebrae are supported by said 
opposite end pieces; 

an osteogenic material having a 
consistency so as to be retainable 
about said central element, said 
osteogenic material retained about 
said central element and within said 
pocket, said osteogenic material 
positioned to intimately contact the 
adjacent vertebrae when the 
vertebrae are supported by said 
opposite end pieces; and 

wherein said two opposite 
surfaces of at least one of said 
opposite end pieces includes 
threads. 



5. An implant for promoting fusion 
bone growth in an intervertebral disc 
space between adjacent vertebrae, 
comprising: 

a load bearing member including 
opposite end pieces and an 
elongated central element extending 
between said end pieces; 

said opposite end pieces sized to 
maintain the.space between the 
adjacent vertebrae and having two 
opposite surfaces configured to 
contact and support the adjacent 
vertebrae; 

said central element being sized 
relative to said opposite end pieces 
to define a pocket between said 
central element and the adjacent 
vertebrae when the adjacent 
vertebrae are supported by said 
opposite end pieces; 

an osteogenic material having a 
consistency so as to be retainable 
about said central element, said 
osteogenic material retained about 
said central element and within said 
pocket, said osteogenic material 
positioned to intimately contact the 
adjacent vertebrae when the 
vertebrae are supported by said 
opposite end pieces; and 

wherein said two opposite 
surfaces of at least one of said 
opposite end pieces includes 
threads. 
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194. An implant for promoting fusion 
bone growth in an intervertebral disc 
space between adjacent vertebrae, 
comprising: 

a load bearing member including 
opposite end pieces and an 
elongated central element extending 
between said end pieces; 

said opposite end pieces sized to 
maintain the space between the 
adjacent vertebrae and having two 
opposite surfaces configured to 
contact and support the adjacent 
vertebrae; 

said central element being sized 
relative to said opposite end pieces 
to define a pocket between said 
central element and the adjacent 
vertebrae when the adjacent 
vertebrae are supported by said 
opposite end pieces; 

an osteogenic material having a 
consistency so as to be retainable 
about said central element, said 
osteogenic material retained about 
said central element and within said 
pocket, said osteogenic material 
positioned to intimately contact the 
adjacent vertebrae when the 
vertebrae are supported by said 
opposite end pieces; and 

wherein said two opposite 
surfaces of each of said opposite end 
pieces is tapered to conform to an 
anatomic angle between the adjacent 
vertebrae. 



7. An implant for promoting fusion 
bone growth in an intervertebral disc 
space between adjacent vertebrae, 
comprising: 

a load bearing member including 
opposite end pieces and an 
elongated central element extending 
between said end pieces; 

said opposite end pieces sized to 
maintain the space between the 
adjacent vertebrae and having two 
opposite surfaces configured to 
contact and support the adjacent 
vertebrae; 

said central element being sized 
relative to said opposite end pieces 
to define a pocket between said 
central element and the adjacent 
vertebrae when the adjacent 
vertebrae are supported by said 
opposite end pieces; 

an osteogenic material having a 
consistency so as to be retainable 
about said central element, said 
osteogenic material retained about 
said central element and within said 
pocket, said osteogenic material 
positioned to intimately contact the 
adjacent vertebrae when the 
vertebrae are supported by said 
opposite end pieces; and 

wherein said two opposite 
surfaces of each of said opposite end 
pieces is tapered to conform to an 
anatomic angle between the adjacent 
vertebrae. 
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Track & Confirm 

Shipment Details 

You entered ED54 1942 648U S 

Your item was delivered at 10:56 am on November 17, 2004 in 
ALEXANDRIA, VA 22313 to PATENT OFFICE. The item was signed for 
by M BOSTON. 

Here is what happened earlier: 

■ ARRIVAL AT UNIT, November 17, 2004, 8:12 am, DULLES, VA 
20102 

■ ENROUTE, November 16, 2004, 2:04 pm, CLEVELAND, OH 
44181 

■ ENROUTE, No vember 16, 2004, 12:06 pm, CANTON, OH 44711 
iPTANUE, November 16, 2004, 8:24 am, MAXIMOfCJ 




44650 
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Notification Options 



► Track & Confirm by email What is this? vJgjy 

► Request Proof of Delivery What is this? 
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